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Supreme Court Validates New York’s Released Time Plan'\!4Y 


The eagerly awaited decision of the U. S. Supreme 
Court in the case involving New York City’s released time, 
religious education program was handed down on April 
28. (Zorach v. Clauson et. al.) The case reached the Su- 
preme Court on appeal from the decision of the New 
York Court of Appeals which upheld the constitutionality 
of the program. It settles, by a six to three vote of the 
Justices, the particular case before the Court and in view 
of all the circumstances it is of momentous importance. 
The ruling opinion has been hailed by Protestant and 
Catholic spokesmen as sound, wholesome, and gratifying. 


At the same time the sharply worded dissenting opinions 
and some features of the ruling opinion itself seem to ac- 
centuate the judicial issues involved. The case falls short 
of furnishing the clarification so earnestly desired. From 
the viewpoint of the average interested citizen the crucial 
question is: In what respect does the present decision 
alter the doctrine laid down in the McCollum case decided 
in 1947, which invalidated the plan operating in Cham- 
paign, Illinois. The Court avowedly reaffirms the McCol- 
lum decision but the present ruling is in marked contrast 
to it. Mr. Justice Douglas delivered the opinion of the 
Court, from which Justices Black, Frankfurter and Jack- 
son dissented. 


The Facts in the Case 


The ruling opinion sets forth the facts in the case in 
these words: 

“New York City has a program which permits its pub- 
lic schools to release students during the school day so that 
they may leave the school buildings and school grounds 
and go to religious centers for religious instruction or de- 
votional exercises. A student is released on written re- 
quest of his parents. Those not released stay in the class- 
rooms. The churches make weekly reports to the schools, 
sending a list of children who have been released from 
public school but who have not reported for religious in- 
struction.” 

This statement is supplemented by a footnote describing 
the regulations issued by the State Commissioner of Edu- 
cation. They provide for “absence during school hours for 
religious observance and education outside the school 
grounds, where conducted by or under the control of a 
duly constituted religious body.” The specifications are 
these: “Students must obtain written requests from their 
parents or guardians to be excused for such training, and 
must register for the training and have a copy of their 
registration filed with the public school authorities. Week- 
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ly reports of their attendance at such religious schools 
must be filed with their principal or/ teacher, @nly. one 
hour a week is to be allowed for such trainitig,’ at the end 
of a class session, and where more than one religious 
school is conducted, the hour of release shall be the same 
for all religious schools.” 

The Court also notes “significant amplifications” of 
these regulations issued by the Board of Education of the 
City of New York: “No announcement of any kind will 
be made in the public schools relative to the program. 
The religious organizations and parents will assume full 
responsibility for attendance at the religious schools and 
will explain any failures to attend on the weekly attend- 
ance reports. Students who are released will be dismissed 
from school in the usual way. There shall be no comment 
by any principal or teacher on attendance or nonattendance 
of any pupil upon religious instruction.” 


Distinction Between Zorach and McCollum Cases 


The Court holds that the New York released time pro- 
gram “involves neither religious instruction in public 
school classrooms nor the expenditure of public funds. All 
costs, including the application blanks, are paid by the 
religious organizations.’ In the McCollum case “the 
classrooms were turned over to religious instructors. We 
accordingly held that the program violated the First 
Amendment which (by reason of the Fourteenth Amend- 
ment) prohibits the states from establishing religion or 
prohibiting its free exercise.” 

It would thus appear that the majority took its de- 
parture from the assumption that the place where the 
classes are held is a crucial factor in determining consti- 
tutionality. This position, while widely inferred by lay 
interpreters of the McCollum case, was rejected by the 
majority in that case, as will appear below. 


Further, the Court says: “In the McCollum case the 
classrooms were used for religious instruction and the 
force of the public school was used to promote that in- 
struction. Here, as we have said, the public schools do 
no more than accommodate their schedules to a program 
of outside religious instruction. We follow the McCol- 
lum case. But we cannot expand it to cover the present 
released time program unless separation of Church and 
State means that public institutions can make no adjust- 
ments of their schedules to accommodate the religious 
needs of the people.” 

In this connection the Court says in a footnote: “Three 
of us—The Chief Justice, Mr. Justice Douglas and Mr. 
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Justice Burton—who join this opinion agreed that the 
‘released time’ program involved in the McCollum case 
was unconstitutional. It was our view at the time that the 
present type of ‘released time’ program was not prejudged 
by the McCollum case, a conclusion emphasized by the 
reservation of the question in the separate opinion by Mr. 
Justice Frankfurter in which Mr. Justice Burton joined,” 
where it was said, “‘Of course, “released time’ as a 
generalized conception, undefined by differentiating par- 
ticularities, is not an issue for constitutional adjudication. 
Local programs differ from each other in many and crucial 
respects. . . . It is only when challenge is made to the 
share that the public schools have in the execution of a 
particular “released time’ program that close judicial 
scrutiny is demanded of the exact relation between the 
religious instruction and the public educational system 
in the specific situation before the Court.’ ” 


The Crux of the Matter 


The Court summarizes thus the contention of the ap- 
pellants in the case in opposition to the released time plan : 
“the weight and influence of the school is put behind a 
program for religious instruction; public school teachers 
police it, keeping tab on students who are released; the 
classroom activities come to a halt while the students who 
are released for religious instruction are on leave; the 
school is a crutch on which the churches are leaning for 
support in their religious training ; without the cooperation 
of the schools this ‘released time’ program, like the one 
in the McCollum case, would be futile and ineffective.” 
These objections are emphatically rejected : 

“It takes obtuse reasoning to inject any issue of the 
‘free exercise’ of religion into the present case. No one 
is forced to go to the religious classroom and no religious 
exercise or instruction is brought to the classrooms of the 
public schools. A student need not take religious instruc- 
tion. He is left to his own desires as to the manner or 
time of his religious devotions, if any. 

“There is a suggestion that the system involves the use 
of coercion to get public school students into religious class- 
rooms. There is no evidence in the record before us that 
supports that conclusion. The present record indeed tells 
us that the school authorities are neutral in this regard and 
do no more than release students whose parents so request. 
If in fact coercion were used, if it were established that 
any one or more teachers were using their office to per- 
suade or force students to take the religious instruction, 
a wholly different case would be presented. Hence we 
put aside that claim of coercion both as respects the ‘free 
exercise’ of religion and ‘an establishment of religion’ 
within the meaning of the First Amendment.” 

This last passage, as we shall see, called forth sharp 
criticism from Justice Frankfurter. 

The Court declared that the wisdom of the plan and its 
educational adequacy were of no constitutional concern. 
This is a usual distinction, though Justice Douglas’ dis- 
senting opinion in the Feinberg case was of different 
tenor. (See INFORMATION Service March 15, 1952.) 


The Zorach Doctrine 


What presumably will be referred to in the future as 
the Zorach doctrine in contrast to the McCollum doctrine 
is embodied in the passages which follow: “There is much 
talk of the separation of Church and State in the history 
of the Bill of Rights and in the decisions clustering around 
the First Amendment. . . . There cannot be the slightest 
doubt that the First Amendment reflects the philosophy 
that Church and State should be separated. And so far 


as interference with the ‘free exercise’ of religion and an 
‘establishment’ of religion are concerned, the separation 
must be complete and unequivocal. The First Amend- 
ment within the scope of its coverage permits no excep- 
tion; the prohibition is absolute. The First Amendment, 
however, does not say that in every and all respects there 
shall be a separation of Church and State. Rather, it 
studiously defines the manner, the specific ways, in which 
there shall be no concert or union or dependency one on 
the other. That is the common sense of the matter. Other- 
wise the state and religion would be aliens to each other— 
hostile, suspicious, and even unfriendly. Churches could 
not be required to pay even property taxes. Municipalities 
would not be permitted to render police or fire protection 
to religious groups. Policemen who helped parishioners 
into their places of worship would violate the Constitution. 
Prayers in our legislative halls; the appeals to the Al- 
mighty in the messages of the Chief Executive; the proc- 
lamations making Thanksgiving Day a holiday; ‘so help 
me God’ in our courtroom oaths—these and all other 
references to the Almighty that run through our laws, 
our public rituals, our ceremonies would be flouting the 
First Amendment. A fastidious atheist or agnostic could 
even object to the supplication with which the Court opens 
each session: ‘God save the United States and this Honor- 
able Court.’ 

“We would have to press the concept of separation of 
Church and State to these extremes to condemn the pres- 
ent law on constitutional grounds. The nullification of 
this law would have wide and profound effects. A Catholic 
student applies to his teacher for permission to leave the 
school during hours on a Holy Day of Obligation to at- 
tend a mass. A Jewish student asks his teacher for per- 
mission to be excused for Yom Kippur. A Protestant 
wants the afternoon off for a family baptismal ceremony. 
In each case the teacher requires parental consent in 
writing. In each case the teacher, in order to make sure 
the student is not a truant, goes further and requires a 
report from the priest, the rabbi, or the minister. The 
teacher in other words cooperates in a religious program 
to the extent of making it possible for her students to par- 
ticipate in it. Whether she does it occasionally for a few 
students, regularly for one, or pursuant to a systematized 
program designed to further the religious needs of all the 
students does not alter the character of the act. 

“We are a religious people whose institutions pre- 
suppose a Supreme Being. We guarantee the freedom to 
worship as one chooses. We make room for as wide a 
variety of beliefs and creeds as the spiritual needs of man 
deem necessary. We sponsor an attitude on the part of 
government that shows no partiality to any one group and 
that lets each flourish according to the zeal of its ad- 
herents and the appeal of its dogma.” 

Much of the above has been said many times by critics 
of the McCollum decision. Even more arresting is the 
justification of assistance to religion on the part of the 
public school: ‘When the State encourages religious in- 
struction or cooperates with religious authorities by ad- 
justing the schedule of public events to sectarian needs, 
it follows the best of our traditions. For it then respects 
the religious nature of our people and accommodates the 
public service to their spiritual needs. To hold that it may 
not would be to find in the Constitution a requirement that 
the government show a callous indifference to religious 
groups. That would be preferring those who believe in 
no religion over those who do believe. Government may 
not finance religious groups nor undertake religious in- 
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struction nor blend secular and sectarian education nor 
use secular institutions to force one or some religion on 
any person. But we find no constitutional requirement 
which makes it necessary for government to be hostile to 
religion and to throw its weight against efforts to widen 
the effective scope of religious influence. The government 
must be neutral when it comes to competition between 
sects. It may not thrust any sect on any person. It may 
not make a religious observance compulsory. It may not 
coerce anyone to attend church, to observe a religious 
holiday, or to take religious instruction. But it can close its 
doors or suspend its operations as to those who want to 
repair to their religious sanctuary for worship or instruc- 
tion. No more than that is undertaken here.” 

The words “encourages” and “cooperates” in the above 
passages are especially significant since it has been gen- 
erally assumed that what they connote was definitely pre- 
cluded in the McCollum case. 


Mr. Justice Black Dissenting 


To Justice Black the attempt to distinguish the New 
York plan from the plan invalidated in the McCollum case 
is wholly gratuitous. “In dissenting today,” he wrote, 
“T mean to do more than give routine approval to our 
McCollum decision. I mean also to reaffirm my faith in 
the fundamental philosophy expressed in McCollum and 
Everson v. Board of Education, 330 U. S. 1.” 

Justice Black, who wrote the majority opinion in Mc- 
Collum, said also, “As we attempted to make categorically 
clear, the McCollum decision would have been the same 
if the religious classes had not been held in the school 
buildings. We said: 

“ ‘Tere not only are the State’s tax-supported public 
school buildings used for the dissemination of religious 
doctrines. The State also affords sectarian groups an 
invaluable aid in that it helps to provide pupils for their 
religious classes through the use of the State’s com- 
pulsory school machinery. This is not separation of 
Church and State.’ (Emphasis supplied.)” 


Justice Black specifically points up an aspect of it which 
has been widely criticized as “secularist” in isolating the 
political and the religious spheres. It is only, he says, “by 
wholly isolating the State from the religious sphere and 
compelling it to be completely neutral, that the freedom of 
each and every denomination and of all non-believers can 
be maintained. It is this neutrality the Court abandons 
today when it treats New York’s coercive system as a 
program which merely ‘encourages religious instruction 
or cooperates with religious authorities.’ ” 


Mr. Justice Frankfurter Dissenting 


“The pith of the case is that formalized religious in- 
struction is substituted for other school activity which 
those who do not participate in the released-time program 
are compelled to attend. The school system is very much 
in operation during this kind of released time. If its doors 
are closed, they are closed upon those students who do not 
attend the religious instruction in order to keep them with- 
in the school. That is the very thing which raises the con- 
stitutional issue. It is not met by disregarding it.” 

To Justice Frankfurter, the “essence of this case is that 
the school system did not ‘close its doors’ and did not 
‘suspend its operations.’ There is all the difference in the 
world between letting the children out of school and letting 
some of them out of school into religious classes.” 

With reference to the ready disposition by the Court 
of the plea concerning coercion—although acknowledging 
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that, if proved, the fact of coercion would be fatal to the 
plan—he says: “Thus, ‘coercion’ in the abstract is acknowl- 
edged to be fatal. But the Court disregards the fact that 
as the case comes to us, there could be no proof of 
coercion, for the petitioners were not allowed to make 
proof of it. Petitioners alleged that ‘The operation of the 
released time program has resulted and inevitably results 
in the exercise of pressure and coercion upon parents and 
children to secure attendance by the children for religious 
instruction.” This allegation—that coercion was in fact 
present and is inherent in the system, no matter what dis- 
avowals might be made in the operating regulations—was 
denied by respondents. Thus were drawn issues of fact 
which cannot be determined, on any conceivable view of 
judicial notice, by judges out of their own knowledge or 
experience. Petitioners sought an opportunity to adduce 
evidence in support of these allegations at an appropriate 
trial. And though the courts below cited the concurring 
opinion in McCollum v. Board of Education, to ‘emphasize 
the importance of detailed analysis of the facts to which 
the constitutional test of Separation is to be applied,’ they 
denied that opportunity on the ground that such proof was 
irrelevant to the issue of constitutionality.” 

Justice Frankfurter makes an explicit plea for the sub- 
stitution of what is often called dismissed time for released 
time: 

“The deeply divisive controversy aroused by the at- 
tempts to secure public school pupils for sectarian instruc- 
tion would promptly end if the advocates of such instruc- 
tion were content to have the school ‘close its doors or 
suspend operations’—that is, dismiss classes in their en- 
tirety, without discrimination—instead of seeking to use 
the public schools as the instrument for security of attend- 
ance at denominational classes. The unwillingness of the 
promoters of this movement to dispense with such use of 
the public schools betrays a surprising want of confidence 
in the inherent power of the various faiths to draw chil- 
dren to outside sectarian classes—an attitude that hardly 
reflects the faith of the greatest religious spirits.” 


Mr. Justice Jackson Dissenting 


Justice Jackson, who concurred in the opinion of Justice 
Frankfurter, added a brief opinion of his own, which be- 
gins thus: 


“This released time program is founded upon a use of 
the State’s power of coercion, which, for me, determines 
its unconstitutionality. Stripped to its essentials, the plan 
has two stages, first, that the State compel each student 
to yield a large part of his time for public secular educa- 
tion and, second, that some of it be ‘released’ to him on 
condition that he devote it to sectarian religious purposes.” 


The New York plan, as he sees it, accomplishes a “for- 
bidden result by indirection.” Caustically he chides the 
religious forces for making use of the power of the 
State: 


“The greater effectiveness of this system over volun- 
tary attendance after school hours is due to the truant 
officer who, if the youngster fails to go to the church 
school, dogs him back to the public schoolroom. Here 
schooling is more or less suspended during the ‘released 
time’ so the nonreligious attendants will not forge ahead 
of the churchgoing absentees. But it serves as a tem- 
porary jail for a pupil who will not go to church.” He 
characterizes the distinction between the present case and 
the McC ollum case “trivial, almost to the point of cyni- 
cism.” 

The opinion ends with these biting words: “The wall 
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which the Court was professing to erect between Church 
and State has become even more warped and twisted than 
I expected. Today’s judgment will be more interesting to 
students of psychology and of the judicial processes than 
to students of constitutional law.” 


In Conclusion 


It seems fair to say that regardless of judicial tech- 
nicalities the decision in the Zorach case is what the Nation 
(New York) has called it—‘‘a clear reversal” of the posi- 
tion taken by the Supreme Court in the McCollum case. 
It will be recalled that in his widely quoted dissenting 
opinion in that case Justice Reed said: “From the tenor 
of the opinions I conclude that their teachings are that any 
use of a pupil’s school time whether that use is on or off 
the school grounds, with the necessary school regulations 
to facilitate attendance, falls under the ban.” The three 
dissenting opinions in the present case indicate that their 
authors fully intended the McCollum decision to cover any 
situation in which the public school system was used to 
further the weekday religious education program. 

This being the case, it seems clear that an essentially 
different doctrine from that laid down in McCollum has 
now been promulgated for the guidance of the churches in 
this area of their activities. The rule of “absolute separa- 
tion” —defended, curiously enough, by many writers who 
are relativists with respect to all other values—is here, in 
effect, dissolved away. To be sure, the Court insists that 
the First Amendment “within the scope of its coverage 
permits no exception; the prohibition is absolute.” But 
what is this “scope of its coverage”? The Court says it 
includes two matters : “Interference with the ‘free exercise’ 
of religion and an establishment of religion.” But these 
are the very matters that have been so hotly and incon- 
clusively debated in the Church-State controversy which 
has been going on for years. The majority of the Supreme 
Court seems to have departed definitely from the interpre- 
tation of those concepts that underlay the ruling in the 
McCollum case. 

Mr. Justice Jackson’s rather sarcastic reference to the 
“wall” has more in it than meets the eye. He is here re- 
calling his own opinion in the McCollum case which, 
though concurring in the result, warned against this ab- 
solutist notion of an impregnable wall which he now says 
the Court was “professing to erect between Church and 
State.” He had no confidence then that it would endure 
but he here finds it “even more warped and twisted” than 
he expected. 

We should not lose sight of the Court’s explicit state- 
ment that government may not “undertake religious in- 
struction nor blend secular and sectarian education nor 
use secular institutions to force one or some religion on any 
person.” This seems to exclude religious indoctrination of 
any type from the curriculum of the tax-supported schools. 
Does it also exclude the objective study of religicus sub- 
ject matter as it appears in the various disciplines—history, 
literature, art, and so on? The latter is what the Edu- 
cational Policies Commission proposes in its widely dis- 
cussed report, Moral and Spiritual Values in the Public 
Schools. No sure answer can be given to this question, 
but there is good reason to believe that non-indoctrina- 
tional study of religion as a part of the culture will not fall 
under the ban. 

There will be much jubilation and much denunciation as 
a result of this new ruling by the Supreme Court. There 
will be many, however, who see in the Zorach case one 
more step in a slow and difficult process which, as dis- 


criminating students of law and public policy have be- 
lieved all along, would not be terminated by a single sweep- 
ing court decision. Protestant leadership, in the main, 
will rejoice in the removal of an arbitrary barrier to the 
testing out in democratic fashion of one method, admitted- 
ly imperfect, of solving a persistent educational problem. 
Perhaps, intentionally or otherwise, the Supreme Court has 
given the scales a permanent tip in the direction of com- 
munity control over public education. 


Why Women Work 


Ninety-eight per cent of the unmarried women workers 
in 100 locals of six national unions work to support them- 
selves or others. So the U. S. Women’s Bureau reports 
in Why Do Women Work? This leaflet summarizes the 
findings of a questionnaire study of 8,300 women workers, 

The great majority of married women working do so 
for the purpose of contributing to living expenses. 

About 75 per cent of the working women reported that 
they use 75 cents or more out of every dollar they earn 
for daily living, immediate needs. 

Six out of every ten of them were supporting or partly 
supporting dependents as well as themselves. 

One out of every seven was the sole support of her 
family, in most cases two-person families, but in many 
cases three, and in a few cases four or more. 


Spiritual Security for the Family 


Suggestions for strengthening the spiritual life of the 
family are offered by Dr. Marion Cuthbert of Brooklyn 
College in a pamphlet recently issued by the National 
Council’s General Department of United Church Women.? 
The Christian individual, she comments, may do much to 
set the pattern. There are many ways of creating a Chris- 
tian atmosphere within the home. Religious practices, such 
as family worship, grace at the table, home religious cele- 
brations for special occasions, all help to develop day-by- 
day Christian living. Dr. Cuthbert comments that “the 
difference that even one Christ-way practicing family 
makes in a community is out of all proportion to the size 
of the family, its economic position or any other measur- 
able characteristic of it... . The practice of the Christ- 
way is more, much more, than the practice of beautiful 
family living, but it begins in the family and stays ever- 
lastingly rooted there.” 


“Working for Freedom” 


“You are always some kind of citizen... . To be a good 
citizen you need more than the right ideas. You need to 
do something about them.” That is the challenge of a 
pamphlet recently issued under the above caption by Pub- 
lications Services, National Board YWCA (600 Lexing- 
ton Ave., New York 22). Price 25 cents. While this is 
written specifically from the viewpoint of the YWCA it 
should be very useful in many groups that are concerned 
for the quality of their own citizenship. There is a brief 
outline of what democracy is, of the reasons for promoting 
good citizenship, and of activities which a community 
group, such as the YWCA—or for that matter, church 
groups that are concerned—may carry on for the develop- 
ment of the common good in the community, the nation, 
and in the international scene. It would be useful as well 
for individuals who are personally concerned about their 
own contribution to a better government. 


1 Spiritual Security for Today’s Families, 35 cents. 
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